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    The United States and Canada remain two nations formed around sharply different organizing principles(. One nation’s institutions reflect the effort to apply universalistic principles emphasizing competitive individualism and egalitarianism, while the other’s are an outgrowth of a . . . compact to preserve linguistic and provincial cultures & rights and elitism. . . . Ironically, the conservative effort has stimulated an emphasis on group rights and benefits for the less privileged; the liberal one continues to stress more concern for the individual but exhibits less interest in those who are poor or outcast. – S. M. Lipset, Continental Divide (1990)


    [In Canada]  the culture hero is not the gunslinger, triumphing over opposition by a demonstration of natural powers and anarchistic individual will, but rather the Law itself: impersonal, all embracing, pre-eminently social. – Gaile McGregor, The Wacousta Syndrome (1985)  


    In a North American continent never more integrated, and in a global economy never more entwined, how can . . . Canada retain some elements of distinctiveness adjacent to the American giant? Much public debate is devoted in Canada, directly or indirectly, to answering that question about how and whether to preserve, or where possible enhance, some margin for Canadian manoeuvre in a world where pressures for integration and harmonization have never been more intense. – Jeffrey Simpson, Star-Spangled Canadians (2000)

This seminar will examine the political systems and policies of these two countries, with some consideration given to the underlying values expressed through their political cultures. We will devote attention to the historical evolution of these political systems, to the ways that political power is distributed through their (quite different) systems of federalism, to the impact of changing patterns of judicial power on individual rights, and to several policy arenas which illustrate the similarities and differences between these two nations.  Where possible, we will identify themes and issues that are relevant to our understanding of political developments in other regions of the world.

Readings

 Michael Whittington and Glen Williams, eds.,  Canadian Politics in the 21st Century (paperback, 2000) should be purchased at the University Store.  


In addition, a packet of readings for Feb. 12 – March 12 will be available at Pequod by February 3 for about $30. There will be a second packet, covering the later weeks, available at Pequod by March 12, for about $39.

Weekly Schedule  

Feb. 5 – Divergent Values, Different Rights (pick up the readings at Robertson 415A)

Feb. 12 – Breaking Free vs. Staying in the Empire  

Feb. 19 – Liberty, States’ Rights & Slavery resist Central Power – the US, 1780s-1860s

Feb. 26 – Centralized Power resists the US, a Bill of Rights, & Democratic Forces – Canada from the War of 1812 to the 1860s

March 5 – Expanding Individual & Group Rights in the United States  

March 12 – no class


[Week of March 19 -- recess]

March 26 –  From No Bill of Rights to Many Rights in Canada

April 2 – Quebec as Distinct Society: innovative federal solution or breakup of the nation? 

April 9 – Federalism and the Decline of National Power

April 16 -- The Rights of Aboriginal Peoples: the Canadian case

April 23 – Native American Traditions, Individualism, & Capitalism: conflicts and strategies in the United States

April 30 – Landmines Treaty and other Foreign Policy Issues

May 7 – Health Care, and Government Intervention in “Private Behavior”

Organization of the Seminar & Requirements 


1. Seminar meetings will include some chunks of lecturing (15-20 minutes), but most of each session will be devoted to discussion, framed by student papers and oral reports.  Personal computers may not be used during class meetings.


2. Members of the seminar will write nine brief papers -- one each week between Feb. 11 and April 15, & then either for April 23 or April 30 (mixed choice). Each paper should be on a topic related to the week's reading; you may respond to one of the syllabus questions or construct your own theme. Maximum length for each paper is 250 words (& not more than one page): double-space, using type size and margins approximately like those in this syllabus (not this size). If you have an oral report or a debate in any week, you may write your paper on the same topic (though you need not do so).


A copy of your paper should be placed under the instructor's door (Robertson 433) by 4:30 p.m. on Tuesday; the papers will be reviewed by the instructor before class and will help to shape seminar discussion. They will not be graded, but they will be returned with comments. (Late papers will be noted, & they may have to be disregarded in planning for the week's discussion.)


3. Each member of the seminar will give one or two oral presentations (8-12 minutes in length), usually on assigned topics as noted in the syllabus below. Some reading beyond the required materials may be needed in preparing these reports.  Brief responses may also be assigned in relation to some oral reports.


You should consider the oral reports as opportunities to sharpen your skill in making verbal presentations; practice beforehand, and refer only occasionally to your notes while giving your report. These presentations will be evaluated (though not precisely graded) by the instructor, who will send you comments via email.  Clarity and pace of presentation, eye contact, strategies of emphasis and humor and irony, as well as analytical content, should all be important, as you prepare and give your report.  (In general, your audience will find it helpful if you have 1-3 pages of handouts; these might include an outline of your talk, and perhaps one or two charts or other diagrams.)


4. On occasion, we will use role-playing and debates, in order to explore important issues and to capture some interpersonal aspects of policy conflict and innovative strategies. I will attempt to balance the number of debates and oral reports assigned so there is rough equity in the demands on the time of all seminar members -- across the semester as a whole.


5. We will have two or three sessions with guests.


6. Each member of the seminar will write a 10-12 page paper (double-spaced), due at the instructor's office by 4:30 p.m. on Monday, May 12. You may choose any topic in the areas covered in the course. Plan to confer with the instructor as you work out your paper topic; and by April 14 please leave a 2-3 page description of your main argument under the door at Robertson 433, so I can offer reactions to your plans. I'd be glad to meet with you in my office, to discuss your topic with you as you go forward -- before or after you complete the April 14 description.


Seminar Topics, Readings, and Questions
Feb. 5. Divergent Values, Different Rights 


I will ask each of you to introduce yourself -- saying something about your own background, your general interests, your views of government & society, and your specific interests that relate to this course.  


We will then discuss the questions listed below and others that occur to you while doing the reading.  All readings for this week are available from Kety McCoach in Robertson 415A (weekdays, 9-12, 1-5 p.m.).


Seymour M. Lipset, Continental Divide, 1990, 1-4, 19-27, 30-53.


John Locke, Second Treatise, 1690, 7p.


Charles Taylor, Reconciling the Solitudes, 1979 essay, 7p.


U. S. Constitution, 1787: Amendments I-XI, XIV.


Canada’s Constitution Acts of 1867 and 1982: read carefully the sections on “equality rights” and language protections, and Section 33.


Lochner v. New York, 198 US 45 (1905), selected pages.


Maps of Canada & the US, plus federalism table (11p.).

Questions:


1. Lipset argues that the political system of the US emphasizes “antistatism, individualism, populism, and egalitarianism,” while in Canada the emphasis is on “peace, order and good government” (sometimes abbreviated as pogg or POGG).  Can you offer examples that illustrate or undermine some portion of Lipset’s argument? 


2. In reviewing the maps: what was the geographic extent of the Province of Quebec when the American Revolution began? What do you think accounts for the migration patterns shown on the maps?  What is the main difference between Canada in 1998 and in 1999 ff.?  


3. What are the main differences between the arguments of John Locke and Charles Taylor? Are your own views essentially Taylorite or Lockean?


4. What are the similarities and differences between the protections offered to Americans and Canadians under their distinctive bills of rightstc  \l 1 "
3."? Would the US benefit, in your opinion, from adding some of the provisions found in the Canadian Charter of Rights and Freedoms to the American Constitution?


5. In 1904, the New York State legislature enacted a law that prohibited employees of bakery shops from working more than 60 hours a week.  The law was endorsed as a way to protect the health of these employees, but it was challenged by Lochner, who owned a bakery, as a violation of the “liberty” of each individual to make his or her own employment contract – i.e., a violation of the 14th Amendment.  The Supreme Court majority held that the law did violate the 14th Am.; several justices dissented.  How do the opinions in Lochner fit with the general arguments set forth by Lipset?  Which of the Court opinions are you inclined to prefer? 

Feb. 12.   Breaking Free vs. Staying in the Empire    

Kenneth McNaught, Penguin History of Canada, 1988, 36-51. P1


Charles G. D. Roberts, A History of Canada, 1897, 182-193.  P9


Thomas Paine, “On the Origins and Design of Government,” 1776, 7p.  P15


Thomas Jefferson, The Declaration of Independence, 1776, 2p.  P22


G. A. Rawlyk, Revolution Rejected, 1968, 10-17, 55-63, 94-96. P24


J. Thompson & S. Randall,  Canada and the United States, 1997, 1-5, 9-19. P35

Papers due from all seminar members (250 words maximum, & one page limit); please place under my office door, Robertson 433, by 4:30 on Tuesday. (Note that you may write on one of the questions below -- or choose your own topic.)

Oral report by #1 (8 minutes max.): Advocacy --“To my fellow Canadians: why you should join with our neighbors to the south in casting off the British yoke” (a speech set in Ontario in 1776).   Responses by #2 and #3 (as Loyalists; max 4 minutes each).  I’ll replace numbers with your names, generally using straight alpha order, after the Feb. 12 seminar meeting. 

Questions (which are likely to be discussed on Feb. 12; you may write your brief essay on an issue raised by one of these, though you are not limited to these questions):


1. Was the Quebec Act of 1774 a stroke of genius, or a gross mistake – from the viewpoint of British interests?  francophone Quebec interests? the interests and hopes of  New Englanders? the interests of practicing Catholics in Quebec?    


2. The Versailles Treaty of 1783 entailed, as one historian put it, an “astonishing give-away” to the US of land that otherwise might now be Canadian. In defense of the British negotiators, it can be noted that a dominant British view at the time was that “the new nation was unlikely to survive” -- and that which was given up in 1783 might later be reclaimed.    What differences in the Canadian economy (and psyche?) might have occurred if some of the lands given to the US in 1783 had been retained as part of the British Empire?


3. The writings of Paine and Jefferson were crucial documents in capturing and shaping the Colonial sentiment for separation from Britain. (Note the rhetorical style, an important tool in persuasion.)  Compare the perspective on human society imbedded in both with the views of Locke and of Justice Peckham.  Also -- how might Charles Taylor view those arguments of 1776?   


4. As the readings suggest, many factors led Quebec to stay with Britain. Which two or three do you judge as most important?  Suppose that Quebec had become the 14th state; with hindsight, what do you think would be the main differences in the politics of that region today?      


5. During and after the Revolutionary War, more than 60,000 citizens of the 13 colonies emigrated to Canada.  What political & philosophical factors appear to have motivated them? What was their impact on the politics of the Canadian provinces? 

Feb. 19. Liberty, States’ Rights & Slavery Resist Central Power: US, 1780s-1860s  


The Articles of Confederation (1777; 1781).  P44


The Constitution of the United States of America (1787; approved by 11 states, 1788; by 13 in 1790).  Note that Federalist Papers are cross-referenced in the left margin of the Constitution.  P50. Amendments begin P60 .

      The Philadelphia Convention & what followed 


Hamilton’s speech at the Convention, June 18, 1787 (via Madison’s notes), 1p. P69


For a strong central govt.: Hamilton, Federalist #15, then #9 (P70);  Madison, #39, 45, 51 (P78); 28p. 


Opposed (the Antifederalists): Richard Henry Lee of VA (October 1787); Lenoir of NC (1788); Robert Yates of NY [Brutus], 1788 (8p.)  P88.


On the need for a Bill of Rights: Mason & Baker, 276-284.  P100

     The Hamilton-Marshall victory 


Mason & Baker, 295-299 (P109); and Chief Justice John Marshall, opinions in Marbury v. Madison (1803) and in McCulloch v. Maryland (1819), P114. 

      Individualism, state sovereignty, and slavery


Tocqueville (1835), 8p.; Thoreau (1849), 3p.; A. T. Mason, 4p.  P124

Papers due from all seminar members.

Debate: federalist (#4) vs. anti-federalist (#5), with the rest of us as interested citizens ready to be persuaded.  8' per side, followed by 2' responses from each side, and then by reactions from the populace (thrown fruit not permitted).

Oral report (10-12'), by #6: What was Chief Justice Marshall's strategy with regard to federalism, and what was the impact of his major decisions in this field? See the readings below and one or two constitutional law casebooks (e.g., those edited by Alpheus T. Mason & William Beaney, and by Walter Murphy, J. Fleming & S. Barber). 

Questions: 


1. In reviewing The Articles of Confederation, note particularly how the executive and judicial powers were allocated, and the central government's powers as to taxation and regulating commerce. Compare the Articles limitation of "expressly delegated" powers to the wording of the 10th Amendment; which wording would you prefer & why?  


2. In his speech at the Philadelphia convention in June 1787, Alexander Hamilton argued that the British House of Lords “is a most noble institution” and he found great merit in other elements of British government. Compare this speech to his essays in support of the document that was approved by the delegates three months later.   


3. The Federalist is a series of essays written in late 1787 and 1788, mainly by Hamilton and James Madison, in defense of the Constitution agreed to by the delegates on Sept. 17, 1787. Why does Hamilton view the existing government under the Articles as a “frail and tottering edifice”?  Do you find Madison’s discussion of the “federal” and “national” aspects of the proposed government persuasive?   Note also his argument that the powers delegated to the federal government “are few and defined”; compare this to John Marshall’s opinion in McCulloch: which view seems to you more consistent with the text of the Constitution? 


4. What strategy was used in the Constitution to divide power and thus to provide “security for civil rights?”  How does this strategy compare with the approach to protecting civil rights found in Britain and in Canada under the 1867 Act? (See Feb. 5 readings.) 


5. The delegates at the Philadelphia convention had to choose among several different approaches to selecting members of Congress. The Randolph/Virginia Plan, offered in early June, proposed that Congress be divided into two houses: members of the lower house would be elected by the people, and the upper house would be chosen by the lower house (based on nominations by the state legislatures); in both houses, representation would be proportional to a state’s population.  The small states objected and in mid-June offered the New Jersey Plan: each state would have equal representation in Congress, and the states – not the people directly – would select their representatives in Congress. By mid-July, the Connecticut Compromise was agreed to (5-4-1): members of the lower house would be elected by the people, with representation proportional to state population; and in the Senate, each state would have two members, both chosen by the state’s legislature.  Can you make a principled argument in favor of equal state representation in the Senate, despite great differences in population? 


6. In April, 1787, Madison sketched out his ideas for the new government; he argued that it was “essential” for the national government to have a veto “ in all cases whatsoever, on the Legislative acts of the States”; otherwise, he feared that the states would continue to issue paper money and engage in other irresponsible actions (Madison letter to Randolph, April 8).   Madison and others also considered the possible advantage of having the chief executive chosen by Congress.  What are the advantages and disadvantages of these options? How do they illustrate the influence of British experience?   


7. Why was Madison (Princeton '71) concerned about state encroachments on individual rights? (Consider why Madison left Virginia to attend college in NJ.) What strategies did he use in seeking a bill of rights? Should he have been pleased with the Bill of Rights as adopted by Congress in 1789?  Compare the phrasing of Article I, sec. 10 of the Constitution to Amendments I-X.


8. What is your reaction to the anti-federalist fears regarding re-election of national legislators, the "necessary and proper" clause, and judicial review?   Were their concerns warranted?


9. On the Hamilton-Marshall victory -- Although the power of judicial review was not expressly included in the written Constitution, there was wide agreement in the ratification debates that the courts would have to exercise this power if the Constitution was to be controlling against Congressional (and other) action. Yet, as Antifederalist Robert Yates warned, the implication was that any sitting group of Supreme Court judges could "mould the government into almost any shape they please."  What light do Marshall's opinion in McCulloch and the opinions in Lochner cast on this issue?


10. Why did Tocqueville consider majority rule dangerous?  Can you think of examples, in the 19th Century or more recently, in North America & beyond, that would support his argument?  Is Thoreau’s argument for individualism consistent with Tocqueville’s analysis?  When individuals are faced with “unjust laws”, what range of responses is acceptable, in your view? 


11. And if individuals can resist laws they believe are unjust, can states do the same, as Madison & Jefferson seemed to argue in 1798-99?  This was an element of the position developed by John Calhoun in the 1840s, when he argued that the states had the right to “nullify” any federal law they found repugnant.  Of course nullification – and its possible result, civil war --might not be necessary if the Supreme Court could act, as Chief Justice Taney suggested in 1859, as an arbiter to protect states facing undesirable encroachment from Washington. For those who have studied the U. S. Civil War: were there alternatives to war which might, on balance, have been better for the Union, or at least for its citizens?

Feb. 26. Centralized Power resists the US, a Bill of Rights, & Democratic Forces – Canada from the War of 1812 to the 1860s

     The War of 1812  


Roberts, A History of Canada, 1897, 13p.  P136


Charles Beard & Wm. Bagley, History of the American People, 1923, 8p.  P142


K. A. MacKirdy, Changing Perspectives in Canadian History, 1971, 10p.  P147

      The 1837 Rebellion: American influences & more 


MacKirdy, 12p.  P152


J. L. Finlay & D. Sprague, The Structure of Canadian History, 1984, 13p. P159

      Civil War in the US and its impact on the 1867 Confederation 



Thompson & Randall, 1997, 33-40.  P166


Roberts, 17p.  P171


MacKirdy, 209-216.  P181

Papers: all

Oral reports:  #7 – respond to the two questions under #3 below.



 #8 -- on #5 below.



 #9 -- on #7 below.

Questions:



1.Who was mainly at fault, in your opinion, in the events leading to the War of 1812?



2. Were the hopes of some Americans – that Upper and Lower Canada would leave Britain and join the US – plausible?   A Canadian observer thought it unlikely that his countrymen would abandon the blessings of “peace and poverty under a monarchical government” for the “wealth and discord” in a republic -- but others might differ! 



Could one reasonably argue that, had there been no war, Upper Canada (Ontario) would in a few decades have opted to join the US?  



3. How important was the War of 1812 in shaping Canadian nationalism?   How is that war treated in Canadian schools today, and does that treatment differ by province?  (As the readings indicate, the War of 1812 had a more divisive than uniting impact in the US. However, the US national anthem, “The Star-Spangled Banner”, was a product of this conflict: Soon after the British burned Washington, D.C. in September, 1814, Francis Scott Key was on board a British ship in Chesapeake Bay, on a diplomatic mission, when the British bombarded a fort defending Baltimore. At dawn he could still see the American flag flying there, and he wrote a poem, “Defense of Fort McHenry,” in commemoration.   The poem was soon set to music – to the tune of “To Anacreon in Heaven,” a drinking song then popular in British and Canadian taverns.  Once again, British imperialism, here aided by a Greek poet, displays an insidious attraction….)



4. What were the main issues that prompted Louis Papineau of Lower Canada (now Quebec) and others to protest and then take up arms? [The conflict involved a few violent battles, mainly in the fall of 1837 near Montreal.]  How do you evaluate the responses of Lord Durham to the conflict and the underlying problems?   Note the similarities between Durham’s approach to the canadiens (those who identified with French language and traditions) and the strategies used later toward Native Peoples in Canada & the United States, and, during the 20th Century, toward minority groups in Europe.



Compare the efforts to grapple with demands for “democracy” in Canada during these years to developments in the U. S., as described by Tocqueville (Feb. 19), in the same decades. 



5. As “responsible government” took hold in Canada, there were very few “loose fish” in the halls of Parliament, while those creatures were encountered frequently in the halls of Congress. What are “loose fish”?  Why the difference, and how did it affect the pattern of government leadership in the two nations during the 19th Century?



  6. The U.S. Civil War is generally viewed as having had an important impact north of the border, hastening the movement to combine several provinces and regions – Newfoundland, New Brunswick, “Canada”, Manitoba, and British Columbia – into a Dominion of Canada.  (The first three joined in the Confederation in 1867, with “Canada” divided into Quebec and Ontario; Manitoba entered in 1870, and BC in 1871.) What were the “American factors” that encouraged Britain and her North American territories to embrace confederation during the late 19th Century?



  7. The Civil War had a second impact: Canadian observers viewed the break-up of the Union as caused in part by its decentralized structure and distribution of power.  The architects of the British North American Act of 1867, which implemented confederation in Canada, sought ways to defend against that kind of dispersed power.  A key step, as they viewed the issue, was to remedy the “residual powers” problem: In the 10th Amendment, all powers not delegated to the national government by the U. S. Constitution, or prohibited by it to the states, were “reserved to the States respectively, or to the people.”  To eliminate problems that they thought this clause generated, the drafters of the 1867 document listed powers to be given to the provinces and those allocated to the federal parliament, and indicated that any powers not listed would be available to the federal government.  How successful was that strategy? (A question for an oral report, based on exploring the evolution of Privy Council decisions from the 1870s to the 1920s. See for example Peter Russell, Constitutional Odyssey, chapter 4, and Peter Hogg, Constitutional Law of Canada [any edition], chapter 5.)  



  8. As set forth in Article IV, the Senate of the Canadian Parliament is comprised of individuals appointed by the federal government, and each senator serves for life. Only the House of Commons is composed of those who stand for election.  Compare the selection process for the Senate in the USA and in Canada; what are the pros and cons of each method?

March 5. Expanding Individual & Group Rights in the United States 



Alfred Kelly et al., The American Constitution, 1983, 19p.  P186


Walter F. Murphy, American Constitutional Interpretation, 1995, 891-894.  P197 


      Court cases –



University of California v. Bakke  (1978)  P200



Richmond v. Croson (1989)  P206



Frontiero v. Richardson (1973)  P214



Plyler v. Doe (1982)  P217


Murphy, 1995, 1149-57, 1165-73 (Minersville v. Gobitis, 1940)  P221



Braunfeld v. Brown (1961)  P231



Thomas v. Review Board  (1981)  P235


Murphy, 1995, 1236-40  P238



Roe v. Wade (1973)  P241



Planned Parenthood v. Casey (1992)  P246

Papers: all

Oral report (8-10’) by #10: Legal developments since the Bakke decision. See lower court opinions in Hopwood v. Texas (2001) and Grutter v. Bollinger (2002), now before the U.S. Supreme Court.  You may limit your report to a descriptive analysis, or you may also offer your own opinion on how you would vote in Hopwood or Grutter.

Debate: On the Flag Salute case (question #2 below). In defense of the state’s power, #11; opposed, #12 (five minutes per side).  You may use arguments not presented in the court opinions – but please do not use information or evidence that was unavailable in 1940. 

Questions:


1. What is the difference between “substantive” due process and [plain] due process? Can you illustrate the difference, using the Supreme Court opinions in Lochner and Plyler? 


2. Should government be able to compel a citizen to salute the flag?  Do you agree with the majority in Gobitis?


3. Perhaps the most influential note in U.S. court history is Footnote 4 in U.S. v Carolene Products (1938).  How is it linked to the development, in the 1940s, of the concept of “strict scrutiny”?  In your view, should “benign discrimination” be exempted from strict scrutiny?  How would you have voted, as a member of the Supreme Court, in Croson?


4. With regard to the issue of gender discrimination, does the concept of “intermediate scrutiny” seem helpful? How would you have voted in Frontiero?


5. On Sunday-closing laws, are you persuaded by the reasoning of Chief  Justice Earl Warren, or do the dissenters have the stronger argument?  Do the issues here involve “group rights” or simply “individual rights”?


6. Do you agree with Justice Rehnquist that the Court majority’s opinion in Roe v. Wade is more akin to legislative than judicial action? And more akin to the majority view in Lochner than to the dissent in that case? What argument might one make to distinguish the two majority opinions?  What does Justice O’Connor’s analysis in Casey add to Blackmun’s reasoning in Roe v. Wade?


[week of March 19 – recess]

March 26.  From No Bill of Rights to Many Rights in Canada 


British North America Act of 1867 (BNA Act; now Constitution Act, 1867), and Constitution Act, 1982 (Part I, Canadian Charter of Rights and Freedoms); both as reprinted in Michael Whittington & Glen Williams, eds., Canadian Politics in the 21st Century, 403-419. Review carefully the sections on "equality rights" and language protections, and Section 33.


Radha Jhappan, “Charter Politics and the Judiciary,” in Whittington & Williams, Canadian Politics in the 21st Century, 217-250.


Jeffrey Simpson, Faultlines: Struggling for a Canadian Vision, 1993, 65-97 (Mary Ebert).  P251    On the Meech Lake accord, see question #2 below.


J. W. Doig, “Civil Liberties and Legislative Supremacy: Brian Dickson’s Strategies at the Canadian Supreme Court,” 2002, 30p.  (handout)


Peter Hogg, Constitutional Law of Canada,1999, 647-56, 667-70, 674-77, 759-69, 1016-17.  P268


Claire L’Heureux-Dube, “The Importance of Dialogue,” in Martin Belsky, ed., The Rehnquist Court, 2000, 234-52.  P285


Symes v. Canada, 4 SCR 695 (selected pages; handout).

Topics for April 23 and 30 – added below.

Papers: all

Oral report by Zach, on question #4 below.  As to the U. S., consider the changes between 1970 and 1995 (or in some other defined period).  



by Karim, on question #5 below.  (all reports, 10 minutes)

Debate: Amy, in favor; Heather opposed; 8 minutes per side  --  "The United States would benefit from adopting a national law which permits states to suspend specific federal statutes for a two-year period, so that the states could experiment with policies now deemed in violation of federal law."  (See #6 below.) The affirmative side should identify 5-6 areas in which the proposed federal law would permit this experiment -- and let the rest of us know by Tuesday 4 p.m. what those areas are. The negative can attack the principle of the override and/or its application to the areas proposed.

Questions:


1. How do you assess the approach to equality taken by Mary Ebert? (Would it be better, as some feminists argued during the campaign, if the law did not treat men and women differently?)   What is your view of the political strategies employed by Ebert and her allies in shaping the wording of the Charter?



2. Mary Ebert and her associates not only fought for the 1982 Charter; they also battled against the 1987 Meech Lake Accord, an agreement among the ten premiers and Canada's prime minister which would recognize Quebec as a "distinct society" -- a position then to be affirmed by legislative votes in the ten provinces.  Why were they opposed to Meech Lake?


3.  What are the main differences between “negative liberties” and “positive rights”? What positive rights are found in the Charter, which are not included in the U.S. Constitution as interpreted by the U.S. Supreme Court?


4. What are the main differences between the Charter and the U.S. Constitution as to affirmative action?  as to group rights generally?  How does your answer differ, depending on which era of U.S. jurisprudence you focus on?  Note the comments on differences across several nations by L’Heureux-Dube (a Justice of the Canadian Supreme Court). 


5. What are the pros and cons of having a Section 1 in a constitution?  Do U.S. courts use a similar reasoning process in some instances?  (Note, for example, the opinions in Thomas v. Review Board.)  If you were helping to draft a constitution for another nation, would you favor including a Section 1 or not?  


6. Many Canadian commentators have concluded that, on balance, Section 33 is a positive element of the Charter, while Americans are inclined to emphasize the danger to individual rights.  Why the different views?  Can you make a strong case for experimenting in the US with a state law suspending (or "overriding") federal laws and state/federal constitutional guarantees -- as a way to encourage policy innovation? If so, what are some of the arenas to which it might be extended  -- those that involve medical marijuana? physician-assisted suicide? English-only laws (as, Arizona’s effort in the 1990s)?  availability of abortion?   Or, as could now occur in Canada, suspending search & seizure constraints?  Perhaps any US override should be limited to one or two years rather than the Canadian five -- ?


7. Some recent cases were dismaying to Ebert's coalition:  In Symes v. Canada, a woman lawyer asked that the courts use Section 15 to overturn a 1985 law that limited tax deduction for child care to $2,000 per year; she had spent $13,000 and argued that it should all be deductible as a business-related expense. The majority rejected her argument, but two justices dissented; which side do you believe has the stronger position?



And in  R. v. Daviault  3 S.C.R 63 (1994), a Court majority found that extreme intoxication was an acceptable defense for one accused of spouse-beating or other criminal behavior; it was not a defense under British common law, but the Court found that it was available under sections 7 and 11 (d).  If you were on the Court, how would you be inclined to vote? 


8. Supreme Court justices in Canada and the United States are sometimes criticized as being “politicians in robes.”  Outline a response that defends these courts from this charge. Is your argument persuasive to you?  

April 2 – Québec as Distinct Society: innovative federal solution or breakup of the nation? 
Guests: Michel Robitaille, Delegate General of Québec in New York, and two staff members, Ali Mazzara and Nicole McKinnon.


Kenneth McRoberts, “Québec,” in  Whittington & Williams, 355-380.


Hogg, 647-656, 669-670, and 759-769 (on sec. 33); 1056-1067 (language laws); 130-140 (on referenda and secession).  P#2-6 


Jacques Godbout, "In Québec Culture, a Deep Skepticism . . .", 8 p. (handout).

Michael Venne, ed., Vive Quebec, 2001  (essays by Charles Taylor, G. Bouchard,  D. Jacques, and Marc Chevrier), 44p. P#2-31

Marc Chevrier, Canadian Federalism and the Autonomy of Québec, 1996, esp.1-2, 11-13, 17-31 (20 p.; handout).


Mordecai Richler, 1992, 7 p. (handout).

Chevrier, Laws and Languages in Québec, 1997, esp. 7-9, 14-15, 19-23, 29-31, 47-51 (18 p.; handout).


Supplementary readings:  si je me souviens bien: As I Recall (ed. by John Meisel, Guy Rocher, Arthur Silver), 1999, esp. chapter 6;    Jeffrey Simpson, Faultlines, 1993 (chapters on Lucien Bouchard, 270-311, and Leon Dion, 312-352);  Will Kymlicka, ed., The Rights of Minority Cultures, 1995, chapters 4, 5, 8-12, 17.

Papers: all

Oral reports and debates: none for today

Questions:


1. On balance, do you believe the 1982 Charter has undermined the prospects that the nation of Canada can survive.   What are the main arguments on each side?


2.  Is it time to let Québec go her own way?  If so, what kinds of association would be compatible both with maintaining her sovereignty and with encouraging the economic vitality of the new nation and her neighbors? Would there be -- would our guests favor -- free movement across the borders, for jobs and residences? a common currency (as the euro)? common welfare and environmental laws?


3. Chevrier appears to be critical of the 1982 Charter for its recognition of "collective rights" for Aboriginal Peoples (1996, p. 19). Why?  Do you share his concerns?


4.  If Québec were to secede, should those living in parts of Québec be offered the opportunity to secede from that new nation?  If so, to whom would you offer this opportunity (members of aboriginal groups? anglophones in the Montreal area? others?), and why?


5. A question for our guests: Chevrier describes Quebec's policy on public signs through 1996; what are the current policies, and are changes needed?


6. Chevrier notes (1997 report, p. 41) that emigration of anglophones has increased since Quebec has pressed its French-dominant language policies.  Is this emigration a cost that the Quebec government is willing to endure? Are there ways to stem the tide which are being considered by Quebec officials?   

April 9.  Federalism and the Decline of National Power: different paths; same result? 


Gareth Stevenson, “Federalism and Intergovernmental Relations,” in Whittington and Williams, 79-104.


Kathryn Harrison, Passing the Buck:Federalism &Environmental Policy,9pP#2-53


Belsky, ed., The Rehnquist Court, 2002, 276-277 (David Garrow) P#2-58

United States v. Lopez, 1995 US Lexis 3039 (April 1995), 15p. P#2-59


United States v. Morrison, 529 US 598 (May 2000), 22p., selected. P#2-77

John Noonan, Narrowing the Nation’s Power, 2002, 1-8, 12, 138-140.  P#2-116

Oral report by Amy: Discuss attitudes in Alberta and BC toward Ottawa, federalism and decentralization (drawing upon materials on websites, etc.).

Debate: endorsing the Supreme Court majority view in Morrison, Johanna;  in opposition, Stephen.  Neither side is required to embrace all the arguments in the court opinions, and you can add other arguments if you wish.

Questions:


1. In recent decades, Alberta and British Columbia have joined Quebec in arguing for greater provincial autonomy -- in trade policy and use of natural resources, in negotiation with aboriginal groups, and in other areas.  What factors have led to this increased conflict between the West and the federal government?  Note the number and relative size of major actors in combat in Canada (compared with the US): are numbers and size a significant explanation for the relative weakness of Ottawa?


2. Do you agree with the critical position on provincial power expressed by Stevenson?  Are there, on the other side, good arguments for taking a more positive view toward decentralization? Can you apply the arguments of Tom Paine, James Madison, and other American writers to clarify this situation?


3. In the United States, Congress and the President have at times tried to reduce the role of the national government in domestic affairs (as during some of the Reagan years, 1981-89) and at times they have tried to increase that power (as seen in the two laws examined in Lopez and Morrison).  The states have also been of mixed mind; for example, 38 attorneys general endorsed the Violence Against Women Act, which was challenged in Morrison. The Supreme Court has also been of mixed minds, though in recent years, the Court majority has provided some consistency, as seen in the two cases read this week.  But is this consistency based on the wisest interpretation?  Evaluate the criticism leveled by the dissenters in these two cases; you might focus your attention particularly on the latter case.


4.  Can you envision the Supreme Court of Canada, if in the future it has a set of more “conservative” justices, reaching a conclusion similar to that in Lopez or Morrison?  Why or why not?

April 16 -- The rights of Aboriginal Peoples: the Canadian case 

M. S. Whittington, “Aboriginal Self-Government in Canada,” in Whittington & Williams, 105-125. 


David Taras & Beverly Rasporich, eds., A Passion for Identity, 2001, 46-53 ( J.R. Miller), and 146-151 (Cora Voyageur).  P#2-122

Richler, 1992, 10p.  (handout).

Grand Council of the Crees, Sovereign Injustice: Forcible Inclusion of the James Bay Cree into a Sovereign Québec, 1995, map & 1-7, 32-36, 385-409.  P#2-129

Venne, 2001. 127-136. P#2-168

"Québec and the Cree Nation Sign Historic Agreement-in-principle", October 23, 2001 (summary + 8p.).  P#2-174
Papers: all

Oral report by Jarrod:  On the special rights of native peoples, in harvesting fish and other food sources: you might focus on the Sparrow test under section 35, as developed by the Supreme Court; the arguments of native peoples and of  non-native fishers on this issue; and recent tensions.  See for example Regina v. Powley, Ontario Court of Appeal (Court File C344065), Feb. 23, 2001; and R. v. Marshall, Supreme Court of Canada, 1999 Can. Sup. Ct.,  Lexis 81 (Nov. 17, 1999).   

Oral report by Pablo: on the Charlottetown Accord & why it failed.

Possible guest – to be determined.

Questions:


1.  Are aboriginal rights well protected by sections 15 and 35 of the Charter?   Does the "unique form of dual citizenship" (Whittington) available to First Nation members add in any important way to this protection? 


2. Why did aboriginal leaders react negatively to the process and the outcome of the Meech Lake Accord?  How do they view sections 16-23? 


3.  What is your view of the arguments set forth in Sovereign Injustice? 

April 23 – Native American Traditions, Individualism, & Capitalism: conflicts and strategies in the United States

The Cherokee Nation v. State of Georgia (1831), excerpts, 9p.  P#2-183

Samuel Worcester v. State of Georgia (1832), excerpts, 19p.  P#2-192

Vine Deloria and Clifford Lytle, American Indians, American Justice (1983), 6-57, 126-136, 216-246. P#2-211

Santa Clara Pueblo v. Martinez (1978): opinion of Justice Thurgood Marshall, and dissent by Justice Byron White.  P#2-259

W. Dale Mason, "Tribes and States: A New Era in Intergovernmental Affairs," Publius, 1998, 111-130.  P#2-281  

Papers: all 

Debate: on the Martinez case (Jean in support of Martinez; Tshepo in support of the position taken by the Pueblo).  Was it correctly decided?  Eight minutes per side, with two minutes rebuttal.

Questions:


1. In his 1831 opinion, Marshall suggests that Indian tribes might best be viewed as "domestic dependent nations.... Their relation to the United States resembles that of a ward to his guardian."  In Worcester, in 1833, he declares that the treaty rights of the Cherokees, made with the United States, carry the clear implication that the Cherokee nation is "capable of governing itself."  Are Marshall's positions in conflict? Can one draw from Marshall's opinions in the two cases a satisfactory set of principles for connecting US-Indian relationships?  


2. To what extent, in the current period, are American Indians more autonomous than states from national-government control? And in what ways less?  How does the autonomy of American Indians differ from that of Canadian Aboriginal peoples? 


3.  Do you believe that the "standards of a democratic society" should, on balance, have led the Supreme Court to support the claim of Julia Martinez against the tribe?  Or is the reasoning of Justice Thurgood Marshall more persuasive?  How do you think a Canadian court would resolve a similar case?


4. In your opinion, should the states have control over gambling policy within their borders?  What are the arguments, pro and con, when tribal reservations are involved?  What is Canadian policy toward gambling on reservations and what are the results of that policy?

April 30 – Landmines Treaty, and other Foreign Policy Issues


Amy will give an oral report on the landmines treaty, exploring why Canada took a leading role and why the US has resisted signing the treaty, among other issues -- with more general lessons on the different roles of the two countries in international affairs.


Zach, Hugh and Adam will grapple with other foreign policy issues – perhaps including global warming, int’l courts, or roles in relation to the Middle East. Possibly one of the three will join with Amy on landmines and closely related issues. I think you should extend back at least into the 1990s, rather than concentrating only on the activities of G.W. Bush and his team. You can devise a debate, and/or include an oral report.



By April 16, please let me have a set of suggested readings, probably 40-50p on landmines and 40-50p on the other topics you choose.  I’ll review them, and possibly suggest one or two others, and I’ll then ensure we have copies to distribute in class by April 23. 


Karim and I will prepare an oral report on “lessons from Canadian and US federalism for designing a new government for Afghanistan.”  We might give the report this week or wait until May 7.  We’ll also have a few readings (perhaps 15-20 pages at most) by April 16.

 May 7 – Health Care, and Government Interventions in “Private Behavior”

About half the seminar will be focused on selected health care issues, comparing Canada and the US.  Heather and Lowell will develop the topic, with some attention if possible to connections between the policy choices made in the two countries and underlying values (as suggested in Lipset, for example).


The other half of the seminar will explore government intervention in the realm of “private behavior” – for example, policies that restrict or otherwise disadvantage the availability of guns, addictive drugs, prostitution, homosexual behavior.  The goal would be to use the policy arenas as a route to understanding some of the underlying values in the two nations, especially where there are interesting differences.  Ronit and Chris are in charge of this topic.


Please let me have suggested readings, about 50p for each of the two topic areas, by April 23, and I will review and possibly add a few pages, and make copies to hand out on April 30.


I’d be glad to talk with any of you about your topic in the weeks ahead. 

·          Brief papers: one due from each class member -- either week; but in allocating papers, we should aim on having about half the papers in each week.

Final course paper – by April 14, you should each let me have a 2-3 page description of the main argument or theme of your paper, which is due May 12.    You may of course pick a topic on which you have written or given an oral report during the semester, or  any other subject involving Canada and the United States.  Even if your paper focuses mainly on issues in one country, there should, I think, be some comparative aspect to your analysis.   Again, I’d be glad to discuss your ideas with you, and once senior theses are complete (about April 3), my office hours should be wide open! 



